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MINUTE ENTRY 

 

 

 The Court has considered Real Party in Interest Save Our Schools Arizona’s (“SOSAZ”) 

Motion to Dismiss, filed September 26, 2017; Petitioner Perea’s (“Perea”) Opposition to Save 

Our Schools’ Motion to Dismiss, filed October 10, 2017; Petitioner Thomas Jenney’s (“Jenney”) 

Opposition to Save Our Schools’ Motion to Dismiss, filed October 10, 2017 (Perea and Jenney 

are referred to collectively herein as “Petitioners”); and Save Our Schools Arizona’s Combined 

Reply in Support of Motion to Dismiss, filed October 31, 2017.  Oral argument has been held. 

 

Initially, the Court notes that at the oral argument, §III(B)(1) of the Motion to Dismiss 

was resolved when the parties agreed to dismiss with prejudice Petitioners’ Objections 2, 3 and 6 

in the Complaint, with the matter of attorney’s fees and costs related to same to be addressed at a 

later date.  In addition, the parties agreed at the oral argument to address §III(C) of the Motion to 

Dismiss (Petitioners’ Rule 12(e) request for more definite statement) by Petitioners providing to 

SOSAZ the Excel spreadsheets which may clarify the claims brought by Petitioners. 

 

As to the remaining unresolved issues in the Motion to Dismiss, the Court understands 

the following.   
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 On 4/6/17, Arizona Governor Doug Ducey signed Senate Bill (“SB”) 1431, the 

Empowerment Scholarship Accounts (“ESA”) expansion bill, or the school voucher bill. 

 

On 5/11/17, SOSAZ was formed as a political action committee and filed its Application 

for Serial Number Referendum Petition (“Application”) to circulate and file referendum petitions 

to refer SB1431 to the voters of Arizona.  SOSAZ needed to collect 75,321 valid petition 

signatures to refer the measure to the voters at the next General Election.   

 

On 8/8/17, SOSAZ filed with the Secretary of State over 9,000 petition sheets containing 

more than 110,000 signatures.  The Secretary of State found 93,938 of the signatures to be valid. 

 

On 8/9/17, House Bill (“HB”) 2404 was formally adopted as law, revising A.R.S. § 19-

122(C).  The application of §19-122(C) to the facts of this case is the core dispute in the Motion 

to Dismiss.  SOSAZ’s primary contention is that Petitioners lack standing to bring this lawsuit 

and thus the Court must dismiss it. 

 A.R.S. §19-122 is entitled “Refusal of secretary of state to file petition or transmit 

facsimilies of signature sheets or affidavits of circulators; writ of mandamus; venue.”  Subsection 

(C) has been revised over time. The 2015 and 2017 revisions are relevant to the parties’ 

arguments herein. 

 Before the 2015 revision, a citizen could file a separate action to challenge the legal 

sufficiency of petitions and to enjoin the Secretary of State from placing the measure on the 

ballot, as permitted under §19-122(C), which then read: 

 C. Notwithstanding section 19-121.04, if any petition filed is not legally 

sufficient, the court, in an action brought by any citizen, may enjoin the secretary 

or other officers from certifying or printing on the official ballot for the ensuing 

election the amendment or measure proposed or referred. The action shall be 

advanced on the calendar and heard and decided by the court as soon as possible.  

Either party may appeal to the supreme court within five days after judgment. 

 In 2015, that right was modified as stated in the revised version of §19-122(C), which 

provided: 

 C. An action that contests the validity of an initiative or referendum measure 

based on the actions of the secretary of state may not be maintained in any court 

in this state except as prescribed by this section. A person may not maintain a 

separate action seeking to enjoin the secretary of state or other officer from 

certifying or printing the official ballot for the election that will include the 

proposed initiative or referendum measure and any request to enjoin the 

certification or printing of the ballot shall be made as a part of an action filed 
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pursuant to subsection A of this section. 

 In 2017, § 19-122(C) was revised again, restoring the right of any citizen to challenge the 

legal sufficiency of petitions.  The following quote illustrates the changes made in 2017. 

 C. An action that contests the validity of an initiative or referendum 

measure based on the actions of the secretary of state or compliance with this 

chapter by any person may not be maintained in any court in this state 

except as prescribed by this section. A Any person may not maintain a separate 

action seeking may contest the validity of an initiative or referendum. If multiple 

actions are filed that contest the validity of an initiative or referendum, 

including actions filed pursuant to subsection A of this section, the separate 

actions shall be consolidated before the appropriate venue pursuant to subsection 

D of this section. In addition to contesting the validity of an initiative or 

referendum, any person may seek to enjoin the secretary of state or other officer 

from certifying or printing the official ballot for the election that will include the 

proposed initiative or referendum measure and any request to enjoin the 

certification or printing of the ballot shall be made as a part of an action filed 

pursuant to subsection A of this section. 

  The 2017 version of §19-122(C), which permits any person to contest the validity of an 

initiative or referendum, expressly states that it is effective 8/9/17, and it does not contain a 

retroactivity provision.   

 A.R.S. § 19-117, entitled “Initiative and referendum petition; changes; applicability,” 

provides: 

 Notwithstanding any other law, any change in the law or procedure 

adopted by a governing body with respect to circulation or filing of an initiative or 

referendum petition after an initiative or referendum petition application is filed 

pursuant to § 19-111 does not apply to the initiative or referendum petition. 

 SOSAZ argues that the 2017 revisions to §19-122(C) are not applicable to SOSAZ’s 

activities between 5/11/17 and 8/8/17 because the effective date of the revisions is 8/9/17 and 

because §19-117 dictates that “the law as it existed when SOSAZ filed its Application is what 

governs the referendum petitions.” (Reply, p.2, ¶2.)  SOSAZ contends that §19-117 broadly 

protected it from any change in the law or procedure adopted with respect to circulation or filing 

of its referendum petition after it filed the Application on 5/11/17. Id.   

 Petitioners however maintain that the 2017 revisions were adopted by the Legislature on 

3/23/17 and that the 2017 revisions therefore apply to SOSAZ’s activities, contending that the 
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expressly stated effective date of the subsection (C) revisions is irrelevant.  Petitioners also 

contend that the amendments to subsection (C) are procedural, not substantive, and therefore, can 

be applied retroactively. 

 The Court finds that a citizen’s private right to file an independent cause of action to 

challenge the legal sufficiency of a petition existed prior to 2015, was removed in 2015 by the 

Legislature, and then was restored on 8/9/17.  The Court finds that Perea’s argument that a 

private right of action has always existed, uninterrupted by the statutory revisions discussed 

above, is contradicted by the statute’s plain language and is not “absurd.”  The Court further 

finds that such revisions were changes, not clarifications. 

 The Court further finds no persuasive authority has been provided to support Petitioners’ 

contention that the Legislature’s action on 3/23/17 makes irrelevant the effective date of 8/9/17, 

and  the dictates of §19-117 that the law in effect on 5/11/17 when SOSAZ filed its Application 

is the applicable law.  

 The Court further finds that the 2017 revisions to §19-122(C) cannot be applied 

retroactively to the events completed between 5/11/17 and 8/8/17 as the 2017 revisions created a 

private right of action and therefore are substantive, not procedural. 

  

In addition to the primary issue of Petitioners’ standing to bring this cause of action, 

SOSAZ alternatively moves to dismiss for failure to state a claim Objection No. 18 in the 

Complaint, entitled “Unnotarized Circulator Affidavits (Notary Signature and Seal Mismatch).” 

In support of Objection No. 18, Petitioners argue that the Arizona Notary Public Reference 

Manual, published by the Secretary of State, “requires exact symmetry in the form of the 

notary’s name as it appears on the notarial seal and on all documents notarized by him or her.”  

(Complaint, ¶103; Jenney Response, pp.11-12.)   

 

SOSAZ responds that: (1) the Manual does not have the force and effect of law; (2) 

Arizona law requires that a properly constituted notarial certificate must “bear[] the notary’s 

signature and seal,” citing A.R.S. §41-311(7); and (3) the Secretary of State has expressly 

disagreed with the Petitioners’ contention regarding variations in the spelling of a notary’s name. 

Exhibit “A” to the Motion to Dismiss is a letter from the Secretary of State, Election Director, 

Eric Spencer, in which he states at §VII(B): “The Secretary of State disagrees with … [the] 

contention that a notary signature must exactly match the notary seal.  While the Arizona Notary 

Public Reference Manual (published by the Secretary of State) requires a notary signature to 

match the application and bond, there is no legal requirement for a notary signature to match the 

notary seal.” (Emphasis in the original.) 
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The Court finds Objection No. 18 fails to state a claim upon which relief can be granted 

as Arizona law does not require notarizations in the form urged by Petitioners, and Objection No. 

18 must be dismissed. 

 

 SOSAZ also alternatively moves to dismiss Objections No. 44 and No. 45 in the 

Complaint, alleging that they fail to state a claim under Arizona law and they are not pled with 

particularity as required by Rule 9(b).  

 

Dismissal for failure to state a claim is appropriate “only if, as a matter of law, [the] 

plaintiff[] would not be entitled to relief under any interpretation of the facts susceptible of 

proof.” Orca Communications Unlimited, LLC v. Noder, 236 Ariz. 180, 181, 337 P. 3d 545, 546 

(2014).  When considering a Rule 12(b)(6) motion to dismiss, the Court accepts as true all the 

well-pled factual allegations in the complaint and indulges all reasonable inferences therefrom. 

Cullen v. Auto-Owners Ins. Co., 218 Ariz. 417, 419, 189 P.3d 344, 346 (2008). See also 

Swierkiewicz v. Sorema N.A., 534 U.S. 506, 512 (2002) (recognizing that a complaint must 

merely provide a defendant with “fair notice of what the plaintiff's claim is and the grounds upon 

which it rests” and that the “simplified notice pleading standard [for complaints] relies on liberal 

discovery rules and summary judgment motions to define disputed facts and issues and to 

dispose of unmeritorious claims” (citation and internal quotation marks omitted)).   

 

However, Rule 9(b) does require more when fraud is pled; the circumstances constituting 

the alleged fraud must be pled with particularity. The nine elements of fraud must be found in the 

facts alleged in the pleading viewed as a whole. Linder v. Brown & Herrick, 189 Ariz. 398, 404-

05, 943 P.2d 758, 764-65 (App. 1997). 

 

The allegations as to Objection No. 44 do not identify who made the quoted statements 

(the speaker); to whom the statements were made (the hearer); how the statements were false; the 

speaker’s/hearer’s knowledge/ignorance of the falsity of the statements; and whether the speaker 

relied on the statements.   

 

The Court agrees that Objection No. 44 is insufficiently pled but would grant leave to 

Petitioners to amend to try to cure the pleading deficiencies. 

 

Finally, the Court finds SOSAZ’s arguments regarding Objection No. 45 not well-suited 

to a motion to dismiss, although they may be appropriate for a motion for summary judgment at 

the appropriate time. 

 

Although the Court is granting SOSAZ’s Motion to Dismiss for lack of standing, the 

Court has provided rulings on SOSAZ’s alternative grounds for dismissal for the parties’ benefit 

moving forward. 
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For all the reasons discussed, 

 

IT IS ORDERED granting SOSAZ’s Motion to Dismiss the Complaint, and dismissing 

the Complaint in its entirety. 

 


